CAP~37-02

RESOLUTION OF THE
NAVAJO NATION COUNCIL

Amending the Navajo Nation Business Preference Law,
Title 5, Chapter 2, Sections 201 to 217

WHEREAS :

1. Pursuant to 2 N.N.C. §102 (A), the Navajo Nation
Council is the governing body of the Navajo Nation; and

2. Pursuant to 2 N.N.C. §721, the 'Nava:i'o Nation Council
established the Economic Development Committee as a standing
committee of the Navajo Nation Council; and

3. Pursuant to 2 N.N.C. §724 (F)(1), the Economic
Development Committee of the Navajo Nation Council recommends
the adoption or amendment of such laws relating to business and
commence within the Navajo Nation to the Navajo Nation Council;
and

4. The Navajo Nation Council, by Resolution CJY-59-85,
directed the Economic Development Committee of the Navajo Nation
Council and the Division of Economic Development, with the
assistance of the Office of the President and the Department of
Justice and such other divisions, departments and programs of
the Nation as deemed appropriate, to prepare and present
proposed legislation concerning the regulation of business
activities on the Navajo Nation during or before the 1995 Summer
Session of the Navajo Nation Council; and

5. Since passage of Resolution CJY-59-85, a number of
public hearings were held on the issues of whether amendments
should be permitted within the Navajo Nation Code for the
improvement of, and in accordance with the prevailing conditions
of the private sectors of the Navajo Nation; and

6. The Navajo Nation has an immediate need to develop
additional sources of revenue to meet budget shortfalls and
support the Navajo people at a time when so called welfare
reform measures threaten the very existence of many Navajo
families and certified Navajo-owned firms; and
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7. On a monthly average, at least 200 certified firms
have benefited in some manner from the provisions of the Navajo
Nation Business Preference Law, 5 N.N.C. §202 et seq., since its
original adoption; and

8. It is in the best interest of the Navajo Nation to
adopt the proposed amendments, thus creating an equitable system
of acquisition of goods and services which shall include the
guiding principles, supporting policies and procedures within
the Navajo Nation in a more effective and efficient manner; and

9. The Economic Development Committee of the Navajo
Nation Council, the Division of Economic Development and the
Department Justice have Jjointly drafted the amended proposed
legislation to the Navajo Nation Business Preference Law, now
entitled the Navajo Nation Business Opportunity Act, attached
hereto and incorporated as Exhibit “A”; and

10. The amended proposed Navajo Nation Business
Opportunity Act was presented for adoption before a Special
Session of the Navajo Nation Council convened on August 9, 2001;
and

11. After review and consideration it was discovered that
the document consisted of several grammatical errors that needed
to be corrected before any action could be taken. The Navajo
Nation Council tabled the amended and newly entitled Navajo
Nation Business Opportunity Act and directed the Division of
Economic Development to make all the necessary corrections and
resubmit the proposed legislation to the Navajo Nation Council
at its 2001 Fall Session; and

12. During the 2001 Fall Session of the Navajo Nation
Council, the proposed amended Navajo Nation Business Opportunity
Act was again presented for review and adoption. However, it
was discovered that the proposed legislation was not properly
formatted as required by the Navajo Nation Council and it was
then deferred back to the Economic Development Committee of the
Navajo Nation Council for further clarification and correction;
and

13. Pursuant to the recommendation by the Navajo Nation
Council, the proposed amended legislation was presented before
the Economic Development Committee of the Navajo Nation Council;
and
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14. In the best interest of economic development within
the Navajo Nation, the Economic Development Committee of the
Navajo Nation ‘Council approves and recommends to the Navajo
Nation Council per Resolution EDCJA-09-02, to amend the Navajo
Nation Business Opportunity Act, as attached hereto and
incorporated as Exhibit “B7,

NOW THEREFORE BE IT RESOLVED THAT:

1. The Navajo Nation Council hereby supports the proposed
‘Amendments to the Navajo Nation Business Preference Law, 5
N.N.C. §201 et seqg., now entitled the Navajo Nation Business
Opportunity Act, attached hereto and incorporated herein as
Exhibit “a”~.

2. The Navajo Nation Council  hereby approves the
amendments to the Navajo Nation Business Opportunity Act, 5
‘N+:N.C. §§201-216;, attached hereto as Exhibit “A~,

3. The Navajo Nation Council hereby declares that all
references to the Navajo Nation Business Law in laws of the
Navajo Nation, including the Navajo Nation Procurement Act, 12
N.N.C. 5301 et seg., shall now mean the Navajo Nation Business
Opportunity Act.

CERTIFICATION

I hereby certify that the foregoing resolution was duly
considered by the Navajo Nation Council at a duly called meeting
in Window Rock, Navajo Nation (Arizona) at which a gquorum was
present and that the same was passed by a vote of 59 in favor,
11 opposed and 0 abstained, this 19th day of April 2002.

Edward T. Begay, Speaker
Navajo Nation Council

g0 oA _

Date

Motion: Tom LaPahe
Second: Willie Grayeyes



ACTION BY THE NAVAJO NATION PRESIDENT:

1. I hereby give notice that I will not veto
the foregoing 1legislation, pursuant to

2{’. .C. Section, 10057 (C) (10), on this
i" -‘E‘day of ?zw 2002.
FV 2 pn |
Kelsey A. Bfﬁbye, President
Navajo Nation

2. I hereby veto the foregoing 1legislation,
pursuant to 2 N.N.C. Section 1005(C) (10)
this day of 2002 for
the reason(s) expressed in the attached
letter to the Speaker.

Kelsey A. Begaye, President
Navajo Nation

CAP-37-02



EXHIBIT “A”
TITLE FIVE
Commerce and Trade
CHAPTER SECTION
2. Navajo Nation Business Opportunity Act . . . 201
Chapter 2. Navajo Nation Business Opportunity Act
Section
201. Title; Findings; Legislative Purpose And Intent
202. Definitions
203. Jurisdiction; Application; Compliance Requirements And Violations
204. Required Business And Contracting Preference Priorities; Certification
: Requirements
205. Navajo Business Opportunity Procedures In Bidding And Procurement
206. Waivers
207. implementation And Compliance With Navajo Nation Business
‘ Opportunity Provisions; Specific Duties And Responsibilities
208. Certification ‘Of Eligible Entities and Authorization of Business
Activities
209. Monitoring And Enforcement
210. Imposition Of Sanctions
211. Appeals '
212 Other Navajo Nation Entities And Associated Agencies
213.  Severability
214, Effective Date ‘
215. Prior Inconsistent Law Superseded
216. Periodic Review And Amendments



§ 201. Title; Findings; Legislative Purpose And intent

A. This Act shall be known and cited as the-Navajo Nation Business Opportunity Act;

Title 5, Navajo Nation Code, sections 201 through 216.

B. Whereas the Navajo Nation Council finds:

1.
2.

The Navajo Nation is comprised of more than 25,000 square miles of land;

The Navajo Nation population now exceeds 250,000 members, of which over
175,000 members reside within the Navajo Nation. In addition, residents of the
Navajo Nation include approximately 8,000 non-Navajos;

The unemployment rate of the Navajo Nation is approximately 50%;

In 1996, the United States Congress enacted the Personal Responsibility and
Work Reconciliation Act of 1996 (P.L. 104-193 “Welfare Reform Act”). This Act
will impact thousands of Navajo people. As a result, there is a need to
accelerate the development of privately owned businesses and provide more
employment opportunities; and,

There is a need within the Navajo Nation to accelerate business development

and economic growth within the Navajo Nation.

C.  The purpose of this Act is to:

1.

Promote the economic self-sufficiency of the Navajo Nation by granting “first
opportunity” and/or preference in contracting to Navajo and/or Indian owned
and operated businesses;

Promote competitive bidding and contracting opportunities among Navajo
businesses;

Develop a dynamic and self sustaining private sector for the Navajo Nation;
Increase Navajo business and employment opportunities for the Navajo
people; and

Provide for business certification in accordance with current Navajo Nation

laws.

D. It is not the intent of this Act to require the Navajo Nation to contract with non-

qualified Navajo businesses. .
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E. It is the intent of this Act to grant first opportunity and contracting preference to
qualified Navajo B‘usinewsS,es for contracts, s,UbC6’nt,raCIS, g'r'a,iﬁ,tsé and SUt;grants'
sponsored by the Navajo Nationand all public and private entities.
F. The provisions of this Act shall be applied as an afﬁ‘rmative.'actibn law to promote
economic development on the Navajo Nation.
G. The Navajo Nation shall determine the nature, composition, qualification, and

preference certification of all businesses ‘subject to the provisions of this Act.

§ 202. Definitions

For all purposes of this Act, the following definitions shall be applicable:

A. “Bid Shopping” is defined herein as any practice involving the solicitation or
communication of any competitor's bid prior to and after bid opening, thereby providing
an unfair advantage and opportunity to under bid any competitor.

B. "Biddefs‘"‘ is defined as buyers and sell’ers of‘ goods and services who offer to
perform a contract for work and labor or to supply services and goods at a specified
price.

C. "Broker” is defined as buyers and sellers of goods and services including
agents/negotiators between buyer and seller, who do not have custody of property or
will not personélly perform the contract to provide the goods or services.

D. "Dealer”is defined as one who buys to sell for resale, not one who buys to keep, or
makes to sell. )

E. "Established Business" is defined as an economic entity, firm or other organization,
engaged in business activities with ownership, custody and control of an existing
adequate inventory or providing professional services with a published address and
telephone number and making significant contributions to the Navajo economy.

F. "Front"is defined as a business having 51% or mbre ownership of any commercial,
industrial, or other economic entity or organization, but not having a material
participation in decision-making role in operations, profit-sharing and actual.

management control.



G. “"Navajo Indian” or “Navajo” is defined as a person who is an enrolled member of
the Navajo Nation.
H. "Navajo Nation" shall have the same definition as used at 1 N.N.C. § 552 including:
1. When referring to governmental territory, all land within the territorial boundaries
of the Navajo Nation, including:

a. All lands within the exterior boundaries of the Navajo Indian Reservation,
including the Navajo Partitioned Land, or of the Eastern Navajo portion of
the Navajo Nation, including Alamo, Tohajiilee, and Ramah, or of Navajo-
dependent Indian Communities;

b. All lands held in trust by the United States for, or restricied by the United
States or otherwise set aside or apart under the superintendence of the
United States for the use or benefit of the Navajo Nation, the Navajo Tribe,
any Band of Navajo Indians, or any individual Navajo Indian; and

c. All other lands over which the Navajo Nation may exercise governmental
jurisdiction in accordance with federal or international law or to which the
Navajo Nation has ownership through the Treaty of 1868.

I. "Other Indian” is defined as an Indian other than Navajo who is an enrolled member
of a federally recognized Indian Tribe within the United States.

J. "Owned and Controlled” is defined as having at least 51% or more ownership of
any commercial, industrial, or other economic entity, firm or organization, provided that
such ownership shall consist of active participation in decision making role in
operations, profit-sharing and actual management control.

K. "Prime Contractor” is defined as any party, or entity which undertakes, offers to
undertake or purports to have the capacity to undertake contracting of a project for a
specified price and is authorized and responsible for the management, coordination,
completion, supervision or subcontracting for the contracted project.

L. "Procuring Party" is defined as the party that initiates the proceeding to cause a

project to be bid for contracting.



M. “Prospective bidders” is defined as potential buyers or sellers of goods and
services who offer to perform a contract for work and labor or supply services and
goods at a specific price.

N. “Subcontractor” is defined as any party or entity to which any contract is let by the
‘prime contractor or its subcontractor for materials, equipment, transportation or other

goods and services on that prime contract, regardless of tier.

'§ 203. Jurisdiction; Application; Compliance Requirements And Violations

A. General Jurisdiction. The Navajo Nation has the inherent sovereign authority to
authorize and regulate business activities of business entities within the jurisdiction of
the Navajo Nation, as defined in 7 N.N.C. § 254.

B. Application. This Act shall apply uniformly to the Navajo Nation Government
including its enterprises and political subdivisions and chapters and private business
entities who acquire goods or services through ‘contracts with the Navajo. Nation. This
Act shall apply to all procurement contracts exceeding $50,000 and on a limited basis
to those procurement contracts less than $50,000, which will be governed by the rules
and regulations of the Navajo Nation Procurement Code (12 N.C.C.§301 - 317). '

C. Inapplicability to Lease and Other Transactions. This Act shall not apply to the
negotiation, execution, award, transfer, assignment or approval of business site leases,
homesite leases, office space leases, shopping center leases, mineral or nhon mineral
leases, subleases, permits, licenses and transactions that are govemed by other
applicable laws and regulations of the Navajo Nation and the United States. This Act
shall not apply to activities of private persons who contract for goods or services for
their individual use or benefit.

D. Implementing Federal Indian Preference Laws and Regulations. To the fullest
reasonable extent, this Act and its rules and regulations shall be construed in
accordance with federal Indian preference laws and regulations. |If federal or state
funded contracts provide for the application of Indian preference rather than the

provisions of this Act, the contract-letting or procuring entity shall attempt to negotiate
5



an agreement to apply the provisions of this Act. If federal or state law expressly
precludes the application of the provisions of the Act, the application of Indian
preference shall be applied and shall not constitute a violation of this. Act.

E. Required Navajo Business and Employment Preference Compliance. The Navajo
Nation government, its political subdivisions, enterprises, and Chapters whether located
on or off the Navajo Nation shall comply with this Act and the Navajo Nation Preference
in Employment Act. Subcontractors, brokers, agents, subsidiaries, successors and
assigns shall also comply with this Act to the same extent as applicable to prime
contractors.

F. Falsification or Concealment of Information; Sanctions and Penalties. Any person
who authorizes, or knowingly or recklessly omits, or allows, or falsifies, or otherwise
misrepresents any fact or matter material to any determination required by this Act,
shall be subject to all applicable sanctions and penalties provided under this Act and
any other applicable laws or regulations of the Navajo Nation.

G. Bid-Shqpping. Bid shopping as defined in section 202(A) shall be prohibited.

H. Conflicts of Interest. Disqualification. No official or employee of the Navajo Nation
government or entity of the Navajo Nation which is authorized to implement this Act
shall promote, approve or participate in any matter pending before that agency or entity,
in which such official or employee or any member-of his or her immediate family has an
economic or other special interest pursuant to the Navajo Nation Ethics in Government
Law. The failure or refusal of such official or employee to abstain from such
participation as required thereunder, shall render void any approval or action taken by
the Navajo Nation Government or entity in which such official or employee participated,
to the extent such action is favorable to the business entity in which such official or
employee had an interest. The official(s) or employee(s) in conflict shall be subject to
all applicable sanctions and penalties provided by law.

|. Other Compliance With Navajo Nation Business Requirements. No business shall
operate within the Navajo Nation without prior authorization, license or permit as

required by the Navajo Nation.



§ 204, vRequiré’i;l' Business And Contracting Preference Priorities; Certification
Requirements

A. Preference Priorities. The Navajo Nation shall certify all businesses pursuant to the
following Navajo business opportunity priority classification:

1. Priority #1. Certification shall be granted to any 100% Navajo-owned and
controlled business, having its principal place of business on or off the Navajo
Nation.

2. Priority #2. Certification shall be granted to any 51% to 99% Navajo or 51% to
100% other Indian owned and controlled business or 100% Navajo Nation
owned and controlled economic enterprise having its principal place of business
on or off the Navajo Nation.

B. Obtaining a Priority Certification and Required Compliance. To receive a priority
certification under this Act, the business mﬁst ‘satisfactorily demonstrate that the
business meets the requirements of §204 (A)(1).or (2).

C. Appeal of Priority Certification Determination. Any business denied a priority
classification may appeal the determination pursuant to §211 hereof.

D. Conditions and Requirements for Broker and Dealer Certification; Established
Businesses. Brokers and dealers as defined in §202 of this Act shall be certified for
those activities which brokers and dealers normally conduct throughout the United
States, subject to pre qualification by the contract-letting, purchasing or procuring entity
requesting such broker and/or dealer's services. Certification of brokers and dealers
shall further be limited to those having an established business as defined in §202
herein and certified only for the services being performed. Certification of any broker or
dealer shall not qualify any other entity, firm or organization thereof. Such other
enﬁties, firms or organizations shall be individually subject to the provisions and
conditions herein.

E. Partnership Certification. To be certified as eligible for any Navajo Business

Opportunity hereunder, Navajo or other Indian ownership and contrbl must be at least
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fifty-one percent (51%) of the entire partnership business, as well as the project or
transaction for_which Navajo Business Opportunity is sought, regardiess of the number
of general or limited partners.

F. Joint Venture Certification. To be eligible for any Navajo Business Opportunity
hereunder, Navajo or oth_e‘r Indian ownership and control must be at least fifty-one
percent (51%) of the overall combined joint venture, as well as the project or transaction
for which Navajo Business Opportunity is sought, with profits to be divided from each

venture in proportion to such respective interest.

§ 205. Navajo Business Opportunity Procedures In Bidding And Procurement
A. Bid or Request for Proposal Solicitation. The procuring party shall first prepare a
bid or request for proposal solicitation that shall include the following:
1. The goods or services being procured, and
2. The necessary qualifications of contractors or suppliers needed to provide the
goods or services;
B. Advertisement and notice. After preparing. a bid or request for proposal solicitation,
the procuring entity shall:
1. Provide notice or invitation to bid in a newspaper having general circulation and
distribution within the Navajo Nation, or
2. Provide notice or invitation to bid by mail or telefax to certified businesses listed
on the Navajo Nation Business Source List complied and maintained by the
Business Regulatory Department; and
3. The notice or invitation to bid shall include:
a. The requirements and specifications of the goods or services requested,;
b. The deadline dates for submission of bids or proposals, bid openings, award
and any other significant dates; and

c. The necessary qualifications of the business to provide goods or services.
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C. Initial Detenn’ation of Maximum Féasible Priéé or Cost by Contracting or
Procuring Party. The determination of the maximum feasible price or cost, in
accordance with appropriate Business: Regulatory Department rules and regulations,
shall be made by the contracting or procuring party prior to soliciting bids and
proposals. The maximum feasible price or cost may take into account market price,
budgetary constraints and prototype cost and may not be revealed until the award of
the contract.
D. Nuotice to the Business Regulatory Department. Prior to bid openings, the procuring
party shalil provide to the Business Regulatofy Department:

1. A copy of the bid solicitation;

2. A copy of the notice published in the newspaper; and

3. Alist of all businesses notified, including the dates and manner of such notices.

E. Bid Opening Procedures and Requirements. The following procedures shall be
used at bid openings when there is more than one pfiority business submitting a bid:

1. All bids submitted by Priority #1 businesses shall be opened first.

2. The procuring entity shall determine the qualifications of the bidders based on
qualifications established in accordance §205 (A)(2). Bids submitted by
businesses deemed non-qualified or non-responsive shall not be considered.

3. The award shall be made to the qualified Priority #1 bidder with the lowest
responsive bid among the Priority #1 bidders provided the bid does not exceed
the maximum feasible price or cost.”

4. If there is no qualified Priority #1 bidder, or if there is no qualified Priority #1
bidder with a bid less than or equal to the maximum feasible price or cost, the
bids of the Priority #2 businesses shall then be opened and award shall be
given to the qualified Priority #2 bidder with the lowest responsive bid provided
the bid is less than or equal to the maximum féasible price or cost.

5. If no qualified Priority #1 or Priority #2 bidder is entitled to award, bidding may
then be open to all other bidders, subject to the same specifications,

qualifications and maximum feasible price or cost.
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6. Any mod,iﬁcaqons of the specifications, ,qualific,étlons or maximum feasible cost
or price made subsequent to bid opening and which does not result in a
contract award shall be rebid pursuant to the above procedures.

7. Notwithstanding any provision of this Act, in the event that:federal law prohibits
bid or procurement opportunity or preference as provided herein or prohibits
negotiations with a bidder other than the bidder with the lowest bid or price offer,
the initial bidding 'shall be opened to all Priority #1 and #2 businesses; and
award shall be made to the bidder offering the lowest price; provided that the
bid is less than or equal to the maximum feasible cost or price.

F. Subcontracting Requirements. Prior to the bid opening, prime contractors shall
submit to the Business Regulatory Department a subcontracting plan listing the
following:

1. Subcontractors and suppliers to be used by the prime contractor;

2. Procedures used in selecting subcontractors and suppliers; and

3. ‘Subcontracts or lease agreements for equipment to be used in peﬁormance of
the contract.

G. Prime and Subcontractor Performance Bonding: Permitted Alternatives. The prime
contractor shall -obtain surety bonding or other performance security from
subcontractors to secure their performance and wage obligations including, but not
limited to cash bonds, letters of credit and cash monitoring systems such as retention,
escrow and/or assignment of construction accounts. The prime contractor shall
determine the form of performance security. The prime contractor shall maintain
guaranteed security and be ultimately liable for performance of subcontractors.

H. Minimum Subcontract and Procurement Percentage Requirements. The Business
Regulatory Department, subject to the approval of the Economic Development
Committee, shall have the authority to require all-procurement entities and prime
contractors to comply with current minimum percentages for procurement and

subcontract awards to Navajo-owned and controlled entities, firms and organizations,
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based upon availability and qualiﬁéations of such entities to provide specific products
and services. "
|.  Prior Approval of Modifications. Any contract modification that tesults in a higher
cost or price in excess of 20% of the original amount of the contract or if the procuring
party substantially modifies such project, activity or transaction, shall be subject to
review and approval by the Business Regulatory Department, to ensure that such
modifications are not contrary to the purposes, intent or other provisions of other
applicable laws,

J. Required Adherence to Priority Certification. Procuring entities ‘shall not award
contracts to non-Navajo owned and cbntrolled entities at a price equal to or greater

than the price offered by an equally qualified Priority #1 or #2 business.

§ 206. Waivers
No Waiver of any requirement of this Act shall be granted except by valid.resolution of

the Navajo Nation Council.

§ 207. Implementation And Compliance With Navajo Nation Business Opportunity
Provisions; Specific Duties And Responsibilities
A. Economic Development Committee. The Economic Development Committee of the
Navajo Nation Council shall have the responsibility and authority to review, amend,
modify and approve proposed rules and regulations for implementation of this Act.
B. Division of Economic Development. The Division of Economic Development of the
Navajo Nation shall be responsible for administering, enforcing and implementing the.
provisions herein. |
C. Business Regulatory Department. The Business Regulatpry Department within the
Division of Economic Development, shall be responsible for:

1. Developing and maintaining a certification program to determine the appropriate

certification priority of business entities.
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. Promulgating rules and regulations to imblemen’t this Act. All proposed rules
and regulations shall be published for public comments at 'Ieavsit' ninety (90) days
prior to submission to the Economic Development Committee of the Navajo
Nation Council for final review and approval.

. Publishing, maintaining and making available approved rules, regulations,
guidelines and forms including provisions of this Act, to ensure that all Navajo
Nation entities, business entities and the Navajo People are kept fully informed
of all current laws, rules, regulations and procedures for compliance hereto.

. Regularly reviewing such rules and regulations in coordination with other Navajo
Nation entities and agencies for applicability to econémic and market conditions
and their relevance to the interests of the Navajo People and the Navajo Nation
and the intent of this Act.

. Enforcing compliance with this Act, pursuant to the intent of this Act and the
rules and regulations adopted hereto; requiring applicability of this Act to any
. proposed contract, subcontract or other transaction by or .on behalf of the
Navajo Nation, as part of required clearance procedures, prior to approval by
the appropriate oversight committee or authority;, and requiring prebid,
preconstruction or pre qualification requirements as needed and appropriate to
comply with this Act.

. Coordinating efforts with federal agencies that require Indian preference or
maximum utilization of minority business enterprises.

. Maintaining and publishing a current Source List of all certified Priority #1 and
#2 business entities, persons, firms, enterprises or organizations. By including
an entity on such a Source List, the Business Regulatory Department in no way
certifies that the entity is qualified to perform in the category in which it is listed.
The purpose of this Source List is to utilize such list as a source document only
for contract-letting and procuring parties required to determine and notify
available Navajo and other Indian-owned entities in the respective areas of

commerce which are subject to the provisions of this Act.
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8. Providingﬂn accordance with its responsibilities, capabilities and available
resources, .in‘ coordination with those of other responsible and appropriate
Navajo Nation departments and entities, such community, governmental and
business sector edqca’tional programs, information and advice as may be
necessary and appropriate from time to time, to the continued understanding
and awareness by such entities of the policies, objectives, and current
procedural requirements for compliance with all provisions of this Act and the

current rules and regulations adopted hereunder.

§ 208. Certification Of Eligible Entities And Authorization Of Business Activities
Establishment of Procedure. The Business Regulatory Department shall have the
following duties, responsibilities and authority:

A. Require timely submission of information and documeniation on percentage of
qwnership .and organization structure as required herein for certification or
recertification eligibility. )

B. Deny certification if required information is not provided in a timely manner.

C. Renew, suspend or decertify certifications. Annual, temporary or conditional
~ certifications may be issued based on the circumstances. Certifications shall be
reviewed based on new information or changes in organization or operations which
materially affect eligibility for certification. Reviews shall be conducted in a manner so
as to avoid any loss of eligibility to entities entitled hereto.

D. Certified businesses entities shall be required to disclose changes in organization
and/or ownership that may materially affect the eligibility for preference priority
certification. _

E. All certification information shall be kept confidential and shall not be disclosed

except as necessary in a proceeding under this Act and other applicable laws.
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A. Navajo Nation Review and Approval Process. All proposed professional services,

§ 208. Monitoring And Enforcement

procurement and construction contracts shall be initially reviewed by the Business
Regulatory Department for compliance with the Act.
B. Procedure Upon Alleged Violation.  To investigate alleged violations or

noncompliance of this Act, the Business Regulatory Department shall:

1. Investigate any alleged violation and/or complaint under this Act upon receipt of
a written document.

2. Prepare a written summary of facts constituting a violation of the Act or
applicable rules, and provide all statements of witnesses along with the
summary thereof.

3. Initially seek voluntary compliance and appropriate remedial action pursuant to
this Act.

4. If voluntary compliance or remediation is not possible, the Department shall
render a decision pursuant to this Act.

5. A decision by the Business Regulatory Department may be appealed pursuant
to §211 of this Act. '

C. Interim Project Suspension, Temporary Restraining Orders and Permanent
Injunctive Relief from Navajo Nation Court.

1. In the event of a violation of or noncompliance with this Act presenting a
probability of continuing material and irreparable harm which is greater than the
harm from suspension of performance, the Executive Director of the Division of
Economic Development shall, with assistance from the Department of Justice,
on behalf of the threatened interests of the Navajo Nation and of innocent third
parties, immediately apply to the District Court of the Navajo Nation for a
temporary restraining order and an order to show cause why permanent

injunctive relief should not be granted (including orders to permanently cease
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and defsiét, 'such ‘performance as determined éppropriate‘) according to the
‘Navajo Nation Rules of Civil Appellate Procedure. ‘

2. If a Navajo Nation Court orders suspension of performance, the Division of
Economic Development sha)l take immediate remedial action as authorized by
said Court to prevent or minimize material harm and damage to innocent third
parties and to the interests of the Navajo Nation resulting or likely to result from

such suspension of performance.

§ 210. Imposition of sanctions

Upon opportunity for hearing and determination as provided herein, the Administrative
Hearing Officer may impose any and all of the foliowing sanctions for violation of this
Act or the rules and regulations lawfully promulgated hereunder:

A. Civil monetary fines not to exceed five hundred doliars ($500.00) per day, per
violation. | .
B. Suspension or termination of a party’s authorization to engage in business activity
on the Navajo Nation; provided that the party shall be given a reasonable time to
remove its equipment and other property it may have on the Navajo Nation'and to take
such measures to facilitate the satisfaction or assumption of any contractual obligations
it has.

- C. Prohibit the party from engaging in future business activity on the Navajo Nation for
a specified period or permanently, pursuant to applicable laws of the Navajo Nation.

D. Require the party to make such changes in its performance, organization or
operations to comply with this Act.

E. Impose other sanctions as appropriate to ensure compliance and to remedy any
harm or damages from violation of this Act pursuant to applicable laws.

F. Recommend disciplinary action for Navajo Nation employees found to be in
violation or noncompliance with this Act pursuant to the applicable Navajo Nation

Personnel Policies Manual.
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G. Recommend corrective or remedial action to the P_reéideni'fpf the Navajo Nation, or
the Navajo Nation Council or its appropriate standing committee. for Navajo- Nation

entities in violation or noncompliance with this Act.

§ 211. Appeals.

A. Divisions Reviews. If a business is denied priority certification or a party is
adversely affected by a decision herein, the business may appeal the decision for
administrative resolution to the Director of the Business Regulatory Department (or
successor agency or designee) by filing with the Director a notice of appeal within ten

(10) days of the date of the written adverse decision, The written notice of appeal shall:

1. Identify the business that was denied certification or license or adversely
affected by a decision made pursuant to this Act; and
2. Provide a short statement indicating the nature and circumstances of the denial
or decision; and
3. State the basis for the appeal; and,
4. State the remedial action being sought by the business or party.
B. Appeals to the Hearing Officer. If the Director upholds the Department's decisic;n to
deny certification to the affected business, the appealing party may appeal the
Director's decision to the Navajo Office of Hearing and Appeals for assignment to an
Administrative Hearing Officer.
1. The hearing officer shall hear the appeal within thirty (30) days of receipt of the
notice of appeal.
2. Upon mutual agreement with the appealing party, time extensions in increments
of not more than fifteen (15) days may be granted.
3. Notice shall be provided to the parties at least ten (10) days in advance of

hearing date,
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4. Each party.at the hearing may be represented by legal counsel and shall have '
the opportunity to subpoena witnesses and documents, present evidence and
examine witnesses.

5. After the hearing each party shall have ten (10) days to submit in writing
proposed findings of facts and conclusions of law. The hearing officer may
uphold or reverse the appealed decision(s) or any part thereof, but may not
grant any other refief.

6. The hearing officer shall issue written findings of facts and conclusions of law
that shall state the decision and grounds thereof.

C. Appeals to the Courts. The decision of the hearing officer may be appealed by the
party adversely affected to the Navajo Nation Supreme Court pursuant to the Navajo
Nation Rules of Civil Appeliate Procedure. The court shall review the decision of the
hearing officer and the administrative record only. The decision shall not be subject to
de novo review on appeal. The court may substitute its judgment on those questions of
law within its special competence but shall otherwise uphold the decision of the hearing

officer where reasonable.

§ 212. Other Navajo Nation Entities And Associated Agencies
All Navajo Nation entities, departments and other agencies involved in any stage of
contracting, subcontracting or other procurement process shall comply with this Act in

accordance with applicable law.

§ 213. Severability
If any provision of this Act or any rule or regulation adopted hereto is found invalid, the
remainder of this Act and of the rules and regulations adopted hereto shall not be

affected thereby.
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§ 214. Effective Date
The effective date of this Act shall be the date of its approval by the Navajo Nation

Council,

§ 215. Prior Inconsistent Law Superseded
Upon the effective date of this Act, all prior inconsistent enactments, laws, policies,

ordinances and regulations of the Navajo Nation are hereby superseded.

§ 216. Periodic Review And Amendments
This Act may be amended from time to time only by the Navajo Nation Council upon the

recommendation of the Economic Development Committee.
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§ 201. Title; Findings, legislative purpose and intent
A. This chapter Act shall be known and cited as the Navajo Nation Busfihess
Preference Opportunity Law Act; Title 5, Navajo Fribal Nation Code, sections 201

through 2187 .

B. Whereas the Navajo Nation Council finds:

1.
2.

3.
4,

BC. The purpose of this ehapter Act is to prem
1.

The Navajo Nation is comprised of more than 25,000 square miles of land:

The Navajo Nation population now exceeds 250,000 members, of which over

175,000 members reside within the Navajo Nation. In addition, residents of the

Navajo Nation include approximately 8,000 non-Navaijos;

‘The unemployment rate of the Navajo Nation is approximately 50%; .

In 1996, the United States Congress enacted the Personal Responsibility and
Work Reconciliation Act of 1996 (P.L. 104-193 “Welfare Reform Act”). This Act

‘will impact thousands of Navajo people. As a result; there is a need to

accelerate the development of privately owned businesses and provide more

employment opportunities; and,

There is a need within the Navajo Nation to accelerate business development

and economic growth within the Navajo Nation.

Promote the Eeconomic self-sufficiency of the Navajo Nation by granting “first

opportunity” and/or preference in contracting to Navajo and/or Indian owned

and operated businesses;

Promote competitive bidding and contracting _opportunities among Navajo

businesses;



benefit-and-neede-of Increase Navajo business and employment opportunities

for the Navajo people:;and,

5. Provide for business certification in accordance with current Navajo Nation

laws.

GD. It is not the intent of this Act to require chapterte-require-that-preference-be-given

. ltis the

intent of this Act to grant first opportunity and contracting preference to gualified Navajo

businesses for contracts, subcontracts, grants and subgrants sponsored by the Navaijo

Nation and all public and private entities.



¥- The provisions of this

Act shall be applied as an affirmative action law to promote economic development on

the Navajo Nation.

G. The Navajo Nation shall determine the nature, composition, ‘dualification, and

preference certification of all businesses subject to the provisions of this Act.

§ 202. Definitions
A For all purposes as-used-in of this chapter Act, the following definitions: shall be

applicable:

4 A. “Bid Shopping Navaj jo~ is defined

“herein as any practice involving the solicitation or

communication of any competitor's bid prior to and after bid opening, thereby providing

an unfair advantage and opportunity to under bid :any competitor.

2B. '"Bidders Otherindian" is defined as buyers and sellers of goods and services who

offer to perform a contract for work and labor or to supply services and goods at a

specified price

ized Indian-Tribe-withinthe United-States.
3C. "Broker

tion” is defined as including
buyers and sellers of goods and persenal services as—well as including

agents/negotiators between buyer and seller, without-having who do not have custody

of property or will not personally performing the contract to provide the goods or




4D. "Dealer Owned-and-Controlled™ is defined as one who buys to sell for resale, not

one who buys to keep, or makes to sell .

8E. "Established Business" is defined as an economic entity, firm or other

organization, engaged in business activities with ownership, er custody and control of
an existing adequate inventory and/or persenally providing professional services with a

published address and telephone number and making significant contributions to the

Navajo economy;-wi

iurisdiction-of-the-Navaio-Nation.
BF. "Front Substantial-Portion-of-Business" is defined as a business having 51% or

more ownership of any commercial, industrial, or other economic entity or organization,

but not having a material participation in_decision-making role in operations, profit-

7G. "Navajo Indian” or “Navajo Principal-Business-Location" is_defined as a person
who is an enrolled member of the Navajo Nation shall—require—the—econtinuous




have the same definition as used at 1 N.N.C. § 552

including:’

1. When referring to governmental territory, all land within the territorial

boundaries of the Navajo Nation, including:

a. Al lands within the exterior boundaries of the Navajo Indian

Reservation, including the Navajo Partitioned Land, or of the Eastein

Navajo portion of the Navajo Nation, including Alamo, Tohajilee, and

Ramah, or of Navajo-dependent indian Communities;

b. All lands held in trust by the United States for, or restricted by the United

States or otherwise set aside or apart under the superintendence of the

United States for the use or benefit of the Navajo Nation, the Navaio

Tribe, any Band of Navajo Indians, or any individual Navajo Indian; and

c. All otherlands over which the Navajo Nation may exercise governmental

jurisdiction in accordance with federal or international law or to which the

Navajo Nation has ownership through the Treaty of 1868.
8l. "Other Indian Prime-Centracter” is defined as an Indian other than Navajo who is

an enrolled member of a federally recognized Indian Tribe within the United States any




18J. "Owned and Controlled Subeentractor” is defined as having at least'51% or more

ownership of any commercial, industrial, or.other economic entity, firm or organization,

provided that such ownership shall consist of active participation in decision making role

in_operations, profit-sharing and-actual management control a

services any party, or entity which undertakes, offers to undertake or purports to have

the capacity to undertake contracting of a _project for a specified price and is as-the

authorized and

responsible for the management, prejest coordination, completion, supervision or

subcontracting in-each-instance for the contracted project.
12L. ‘"Procuring Party EeenemicallyFeasible” is generally defined for—all-purposes

estimate-of projected-prototype-cost as the party that initiates the proceeding to cause a

project to be bid for contracting.

13M. ‘“Prospective bidders” As-used-herein,—Conflicts-of-Interest’and-all-otherterms

amended-from-time-to-time is defined as potential buyers or sellers of goods and

8



services who offer to perform a contract for work and labor or supply services and

goods at a.specific price.

N. “Subcontractor”is defined as any party or entity to which any contract is let by the

prime contractor or its subcontractor for materials, equipment, transportation, or other

goods and services on that prime contract, regardless of tier.

§ 203. Jurisdiction; _application and scope of coverage; compliance with

requirements and violations

A. General Jurisdiction. The Navajo Nation has the inherent sovereign_authority

to authorize and regulate business activities i

s within the general jurisdiction of the

business entities by~

Navajo Nation, as dec

v defined in 7 N.N.C. § 254.

B. Application. This Act shall apply uniformly to the Navajo Nation Government

including its enterprises and political subdivisions and chapters and private business

entities who acquire goods or services through contracts with the Navajo Nation. This

Act shall apply to all procurement contracts exceeding $50,000 and on a limited basis

to those procurement contracts less than $50.000, which will be governed by the nules

and regulations of the Navajo Nation Procurement Code (12 N.C.C.§301 - 317).
BC. Inapplicability Applicable to Business—Activities—Under Leases and Other
Transactions. Theis Act provisions-ef-this-chapter-do shall not apply to the negotiation,

execution, award, transfer, assignment or approval of business site leases, homesite

leases, office space leases, shopping center leases, mineral or non mineral leases,

subleases, permits, licenses and transactions which that are governed by other

applicable laws and regulations underthe—jurisdiction of the Navajo Nation and the
United States;




therein. This Act shall not apply to activities of private persons who contract for goods

or services for their individual use or benefit.

GD. Implementing Federal Indian Preference Laws and Regulations. To the fullest

reasonable extent, this Act and its provi

together—with—all-approprate rules and regulations adopted—hereunder; shall be

construed in accordance with federal Indian preference laws and regulations. |f federal

or state funded contracts provide for the application of Indian preference rather than the

provisions of this Act, the contract-letting or procuring entity shall attempt to negotiate

an_agreement to apply the provisions of this Act. If federal or state law expressly

precludes the application of the provisions of the Act, the application of Indian

preference shall be applied and shall not constitute a violation of this Act as

uhder—the—jurisdiction—of—{The Navajo Nation government, its political subdivisions,
enterprises, and Chapters whether located on or off the Navajo Nation as—provided
herein shall comply with this Act all-applicable-Navajo-Nation-Business and the Navajo
Nation Preference in Employment Act laws-and—all-applicable—rules—and regulations




Subcontractors, brokers, agents, subsidiaries, successors and assigns' shall be-fully

also comply with this Act to

EF. Falsification or Concealment of Information; Sanctions and Penalties. Any person

who authorizes, or knowingly or recklessly omits, or allows, or falsifies, or otherwise

misrepresents any fact or matter material to any determination required by authorized

ion-of this chapter Act, or-of-any-—rule-or

applicable sanctions and penalties provided under this chapter Act and any other
applicable laws_or; regulation§ or—procedure of the Navajo Nation and-of-any—other

tontiurisdicti taininc.thereto.
EG. Bid-Shopping Prohibited. Bid shopping as defined in section 202(A) shall be




GH. Conflicts of interest: Disqualification. No merber official or employee of any the

Navajo Nation governmental-agerey-or entity of the Navajo Nation which is authorized
or-delegated to implement any-provision-of this chapter Act shall promote, approve or
otherwise participate in-any matter pending before that agency or enfity, in which such
person official. or employee or any member of their his or her immediate family has an

economic or other special interest:

to the Navajo Nation Ethics in Government Law ane

adopted—thereunder. The failure or refusal of such persor—or-persons official or
employee to abstain from such participation as required thereunder, shall render void

any approval or action taken by the Fbal-agency Navajo Nation Government or entity

in which such person(s) official or employee participated, to the extent such action is

favorable to the business entity in which such person-orpersons official or employee

had an interest veidable-and;. The official(s) or employee(s) in conflict shall be subject
in-addition-to-the-impesitien to all other applicable sanctions and penalties provided

business shall operate within the Navajo Nation without prior authorization, license or

permit as required by the Navajo Nation.




§ 204. Required business and contracting preference priorities certification,

requirements

A. Preference Priorities.

Navajo Nation shall ceify all businesses pursuant to the following Navajo business

opportunity priority classification:

1. Priority #1. Certification shall be granted to any Whelly—100%) Navajo-owned

and controlled
established business, having its principally place of located—and—with—a
business on or off

jurisdiction-of the Navajo Nation.
2. Priority #2. Certification shall be granted to Aany ether(at-least 51%) to 99%

Navajo or 51% to 100% other Indian owned and controlled business -or wholly

€100%) Navajo Fribal Nation indian-owned and controlled economic: enterprise;

having its principally
place leeated—aad—w#h—a—substanuakpemen of its business activity—being

on or off the Navajo Nation.




Act; any the business indi

must satisfactorily

Appeal of Priority

Certification Determination. Any business denied a priority classification may- appeal

the determination pursuant to § 211 hereof.

D. Conditions and Requirements for Broker and Dealer Certification; Established
Businesses. Brokers and dealers as defined in §202 of this chapter Act shall be
certified enly for those types—of-business activities for which brokers and dealers

normally conduct &

throughout
the United States, and-shall-be subject to pre qualification by the contract-letting,

purchasing or procuring entity requiring requesting such broker and/or dealer's
services-as-provided-herein. Certification of brokers and dealers shall further be limited

to those having an established business as defined in § 202 of-this-chapter herein and-
14



Eurther-brokers-shall-be certified Navajo-Business-Rreference only with-regard-to for
the brokerage services being performed i .. GCertlf cation of any

broker.or dealer shall not thepeby Qualify any other ent:ty firm or orgamzatuOn selescted

oprosented-by-the-broker- : thereof. ‘Such other entities,
firms or organizations shall in-all-instances-remain be individually subject to the Navaje
BusinessPreference provisions and conditions setforth herein.

E. Partnership Certification. To be certified as eligible for any Navajo Business

Rreference Opportunity hereunder, Navajo or other Indian ownership. and control must
be at least fifty-one percent (51%) of the entire partnership business, as well as the
project or -transaction for which Navajo Business Preference Opportunity is sought,
regardless of the number of general or limited partners.

F. Joint Venture Certification. To be eligible for any Navajo Business Preference
Opportunity hereunder, Navajo or other Indian ownership and control must be at least
fifty-one percent (51%) of the overall combined joint venture, as well as the project or
transaction for which Navajo Business Preference Opportunity is sought, with profits to

be divided from each venture in proportion to such respective interest.

§ 205. Navajo Business Preference Opportunity procedures in bidding; and
procurement and-negotiation




, ward- Bid or Request for Proposal Solicitation. The

procuring party shall first prepare a bid or request for proposal solicitation that shall

include the following:

1. The goods or services being procured, and

2. The necessary qualifications: of contractors or suppliers needed to provide the

goods or services;

16



B. Advertisement and notice. After preparing a bid or request for proposal solicitation,

the procuring entity shall:

1. Provide notice or invitation to bid in a newspaper having general circulation and

distribution within the Navajo Nation, or

2. Provide notice or invitation to bid by mail or telefax to certified businesses listed

on the Navajo Nation Business Source List complied and maintained by the

Business Regulatory Department; and

3. The notice or invitation to bid shall include:

a. The requirements and specifications of the goods or services requested;

b. The deadline dates for submission of bids or proposals, bid openings, award

and any other significant dates; and

c. The necessary qualifications of the business to provide goods or services.

C. Initial Determination of Maximum Feasible Price or Cost by Contracting or

Procuring Parly. The determination of ec

appropriate—as-the maximum feasible price or cost, in accordance with appropriate

Commerce Business Regulatory Department rules and regulations, shall be made by
17



‘the contracting or procuring party prior to soliciting bids and proposals;—provided-that

final-approval-of-such-contract-orprocurement. The maximum feasible price or cost

may take into account market price, budgetary constraints and prototype cost and may

not be revealed until the award of the contract.

D. Notice to the Business Regulatory Department. Prior to bid openings, the procuring

party shall provide to the Business Regulatory Department:

1. A copy of the bid solicitation;

2. A copy of the notice published in the newspaper; and

3. Alist of all businesses notified, including the dates and manner of such notices.

E. Bid Opening Procedures and Requirements. The following procedures shall be used

at bid openings when there is more than one priority business submitting a bid:

1. All bids submitted by Priority #1 businesses shall be opened first.

2. The procuring entity shall determine the qualifications of the bidders based on

gualifications established in _accordance § 205 (A)2). Bids submitted by

businesses deemed non-qualified or non-responsive shall not be considered.

3. The award shall be made to the qualified Priority #1 bidder with the lowest

responsive bid among the Priority #1 bidders provided the bid does not exceed

the maximum feasible price or cost.
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4. If there is no qualified Priority #1_bidder, or if there is no qualified Priority #1

bidder with a bid less than or equal to the maximum feasible price or cost, ‘thé

bids of the Priority #2 businesses shall then be opened and award shall be given

to the qualified Priority #2 bidder with the lowest responsive bid provided the bid

is less than or equal to the maximum feasible price or cost.

5. If no _qualified Priority #1 or Priority #2 bidder is entitled to award, bidding may

then be open to all other bidders, subject to the same specifications, qualifications

and maximum feasible price or cost.

6. Any modifications of the specifications, qualifications or maximum feasible cost or

price made subsequent to bid opening and which does not result in a contract

award shall be rebid pursuant to the above procedures.

. Notwithstanding any provision of this Act, in the event that federal law prohibits

bid or procurement opportunity or preference as provided herein or prohibits

negotiations with a bidder other than the bidder with the lowest bid or price offer,

the initial bidding shall be opened to all Priority #1 and #2 businesses; and award

shall be made to the bidder offering the lowest price, provided that the bid is less

than or equal to the maximum feasible cost or price.







ce Subcontracting Requirements, Prior to-fi

the bid opening, every prime contractors shall submit to the Commerce. Business
Regulatory Department a subcontracting plan whish— |

contrastors- listing the following:

1. Subcontractors and suppliers to be used by the prime contractor;

2. Procedures used in selecting subcontractors and suppliers: and

3. Subcontracts or lease agreements for equipment to be used in performance

of the contract.

(AG. Prime and Subcontractor Performance Security Bonding: Permitted Alternatives.

The prime contréctor shall obtain may-determine-means-otherthan surety bonding or
other performance security from te-require-ef-subcontractors to adequately secure their

performance and wage obligations including, but not limited to cash bonds, letters of

credit and cash monitoring systems such as retention, escrow and/or assignment of

construction accounts. The prime contractor shall determine final-decision-or-whether
21




an-alterrate the form of performance security. is-suffisient-shall-rest-with-{The prime
contractor shall—pro: } stor maintains guaranteed 'security and

be ultimately liabilityle for the-subeontractor's performance of subcontractors.

{9)H. Minimum Subcontract and Procurement Percentage Requirements.  The

Commerce Business Regulatory Department, subject to the approval of the Economic
and—Community Development Committee, shall have the authority to require all

procurement entities and prime contractors to comply ‘with current minimum
percentages for procurement and subcontract awards to Navajo-owned and controlled

entities, firms and organizations, based upon availability and qualifications of such

entities to provide specific products and services.

(0)l. Regquired Prior Approval of Modifications. Any contract modification propesed-by

to-the-provisions-of-this-section—which that results in a higher cost or price in excess of
20% of the original amount {e of the contract-letting or if the procuring entity party er

substantially modifies such project,
activity or transaction, shall be subject to review and approval by the Cemmerce

Business Regulatory Department, to ensure that such modifications are not contrary to

the purposes, intent or other provisions of this-chapter other applicable laws.

J. _Required Adherence to Priority Cerlification. Procuring entities shall not award

contracts to non-Navajo owned and. controlled entities at a price equal to or greater

than the price offered by an equalily qualified Priority #1 or #2 business.
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§ 206. No Waivers
No Waiver of any requirement of this ehapter Act shall be granted except by valid

resolution of the Navajo Nation Council.

§ 207. Implementation and Compliance with Navajo Nation Business
Preference Opportunity provisions; specific duties and responsibilities

A. Economic and—Community Development Committee.  The Economic and
Gemmunity Development Committee of the Navajo Fribal-Geunsil Nation Council shall
have the following—duties; responsibilitiesy and authority in—accordance—with—all

~fo review, amend, modify and approve proposed

rules and regulations for implementation of this Act.




accordance-with-all be responsible for administering, enforcing and implementing the
provisions of-this-chapter—and-shall herein:.
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] f, tThe Commerce Business Regulatory Department; within
the Division of Economic Development, shall How Snsibiliti
-and-authority be responsible for:

1. Developing__and maintaining a certification program -

determininge the appropriate certification priority eligibility of business entities;

2. issue-such Promulgating rules and regulations as-are-appropriate-and-necessary
for-the-effective to implementation-of this chapter Act. All proposed rules and
regulations shall be published for public comments at least sixty{60) ninety (90)

days prior to submission to the Economic and—Ce

Development
Committee of the Navajo Tribal Nation Council for final review and approval.
3. Publishing, maintaining eurrent and makeing available such approved rules,

regulations, guidelines and forms

including provisions of this chag

Act, to ensure
that all responsible—and—affected—Tribal Navajo Nation entities, other
governmental-private-and-other business entities and the Navajo People remain

are _kept fully informed of all current policies,—reguirements; laws, rules,
requlations and procedures for maintaining compliance herewithto.

4. Regularly reviewing such rules and regulations; in ceoperatior coordination with
other responsible—Fribal Navajo Nation entities and agencies autherized
hereunder; for appropriate—compliance applicability to current economic and
‘market conditions and their surrent relevance to the interests of the Navajo

People and the Navajo Nation business—sector—and—goverament and the

purpeses; intent and—other—provisions of this chapler-and—any—amendments;
- . y srowith-Act.




@
Enforcing compliance with the—Navaje-Nanen
this chapter Act,
purposes—and-intent-and pursuant to the intent of this Act and the rules; and
regulations and-guidelines adopted as-provided hereinto:; Review,-determine
and requireing applicability of Navaj i i :

this chapter Act to any proposed contract, subcontract or other transaction by or

on behalf of the Navajo Nation, as part of required | clearance

procedures, prior to submission—for approval by the Budget-and—Finance
appropriate oversight Scommittee or authority; and s&gnature—ef—the—@ha&man—er
Viee-Chairman-and requiring such prebid, meati
qualification requirements as deemed needed and appropriate for to
complianeey with the—provisions—of this chapter Act and-with-the—-rules—and
. Work—closely Coordinating efforts with the federal agencies which—have

F preconstruction or pre

regulations that requiringe Indian preference or maximum utilization of minority

hed Maintaining and publishing

a current Source List of all certified Priority #1 and #2 business entities, persons,

firms, enterprises; or organizations er—ether—-entmes-su#enﬂy—eemﬂed—by—the

By including an entity on such a Source List, the Commerce Business
Regulatory Department in no way certifies that the entity is qualified to perform in
the category in which it is listed. The purpose of this Source List is to utilize such
list as a source document only for contract-letting and procuring parties required
to determine and notify available Navajo and other Indian-owned entities in the
respective areas of commerce which are subject to the provisions of this chapter

Act.
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8. Provideing, in accordance with its responsibilities, -capabilities and -available
resources, in coordination with those of other responsible and appropriate Fribat |

Navajo Nation departments and entities, such community, governmental and

business sector educational programs, information and advice as may be
necessary and appropriate from time to time, to the continued understanding and
awareness by such entities of the policies, objectives, and current procedural

requirements for compliance with all. provisions of this. ¢hapte

Act and the

current rules and regulations adopted hereunder.

§ 208. Certification of preference—for eligible entities and authorization. of

business activities

A. Establishment of Procedure. The Gommerce Business Regulatory Department

shall have the following duties, responsibilities and authority:
4A. Require timely submission of sueh information and documentatryion on

percentage of ownership and organization structure proof as required herein it-deems

necessary-and-appropriate for determining certification or recertification eligibility. Fhe
-OMMerce1epartmen hall-depy-cerification-te-any-entity-which-fails-to-provide GH




Deny certification if required information is not provided in a timely manner.

C. Renew, suspend or decertify certifications. Annual, temporary or conditional

certifications may be issued based on the circumstances. Cerlifications shall be

reviewed based on new information or changes in_organization or operations which

materially affect eligibility for certification. Reviews shall be conducted in a manner so

as to avoid any loss of eligibility to entities entitied hereto.

D. Certified businesses entities shall be required to disclose changes in organization

and/or_ownership that may materially affect the eligibility for preference priority

certification.

E. All certification information shall be kept confidential and shall not be disclosed

except as necessary in a proceeding under this Act and other applicable laws.




§ 209. Monitoring and enforcement

A. Navajo Nation Tribal Review and Approval Process. All proposed professional

services, procurement and construction contracts—procurements.-or-other-transactions

ion shall first be initially
reviewed approved by the Commerce Business Regulatory Department for compliance
with the as

B. Procedure Upon Allegationed Violation. To investigate alleged violations or

noncompliance of this Act, the Business Regulatory Department shall:
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iinvestigate any alleged

violation and/or complaint under this chapter Act upon receipt of -a written

document.

2. Prepare _a_ written summary of facts constituting a violation of the Act or

applicable rules, and provide all statements of witnesses along with the summary

3. Initially shall-first seek to-ebtain voluntary compliance and appropriate remedial
action deemed-appropriate-under-the-provisions-of pursuant to this ehapter Act;

compliance or remediation is not possible, the Department shall render a

decision pursuant to this Act.

Regqulatory Department may be appealed pursuant to §211 of this Act.

C. Interim Project Suspension; Temporary Restraining Orders and Permanent

Injunctive Relief from Navajo Fribal Nation Court.
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dstence event of

-a violation ofor noncomollance with this ehapter Act which presents_g theg:eat.

‘a probability of continuing material and irreparable harm ot

likelihood-of which is greater than the harm from suspension of performance, the

Executive Director of the Division of Economic Development shall, with
appropriate assistance from the Department of Justice of-the-Navajo-Nation; on
;befhavl'f of the threatened interests of the Navajo Nation and -of innocent third
parties, immediately -apply to the District Court of the Navajo Nation for a
temporary restraining order and an order to show cause why permanent
injunctive relief should not be granted (including orders to 'pennanently cease
and desist such performance as determined appropriate) according to the
Navajo Rules of Civil Procedure efthe-Navajo-Courts.

2. ln-the—event-of—-any If a Navajo Tribal Nation Court orders suspension of
performance, Gommerce—Department the Division of Economic Development
shall further take such immediate remedial action as: authorized by said Court as
appropriate to prevent or minimize to-the-greatest-extentfeasible; material harm

and damage to innocent third parties and to the interests of the Navajo Nation

resulting or likely to result from such suspension of performance.

§ 210. Imposition of sanctions

A Upon opportunity for hearing and determination as provided herein, the

toe Administrative Hearing Officer may

impose any and all of the following sanctions for violation of this ehapter Act or the rules
and regulations lawfully promulgated hereunder:

4A. Civil monetary fines not to exceed five hundred dollars ($500.00) per day, per
violation.

2B. Suspension or termination of a party's authorization to engage in business activity

on the reservation Navajo Nation; provided that the party shall be given a reasonable
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time to remove its equipment and other property it may have on the feservation Navajo
Nation and to take such measures to facilitate the satisfaction or assumption of any
contractual obligations it has

3C. Prohibit the party from engaging in future business activity on the reservation

Navaijo Nation for a specified period or permanently,
and-procedures-of pursuant to applicable laws of the Navajo Nation.

4D. Require the party to make such changes in its performance, procedures—or
policies—as—is-necessary-in—ordert{o organization or operations to comply with these
requirements this Act.
8E. In RGE-Wi

iimpose such other
sanctions as may-be appropriate and-necessary to ensure compliance and to remedy

any harm done-through or damages from violation ef-the-requirements of this chapter
Act pursuant to applicable laws.

8F. Recommend disciplinary -action for Navajo Nation Fribal employees found to be

deliberately in violation or noncompliance with this ehapter Act shall-be—subjest-to

disciplinany-action-in-aceordance-with pursuant to the applicable Navajo Fribal Nation
Personnel Policies and-Procedures Manual.

7G. Determination-that Recommend corrective or remedial action to the President of

the Navajo Nation, or the Navajo Nation Council or its appropriate standing committee

for Navajo Fribal Nation entities are in violation or noncompliance with this chapter Act




A. Divisions Reviews. If a business is denied priority certification or a party is

adversely affected by a decision_herein, the business may appeal the decision for

administrative resolution to the Director of the Business ‘Requlatory Department (or

successor agency or designee) by filing with the Director a notice of appeal within ten

(10) days of the date of the written adverse decision. The written notice of appeal shall:

1. |dentify the business that was denied certification or license or adversely affected

by a decision made pursuant to this Act; and,

2. Provide a short statement indicating the nature and circumstances of the denial

or decision; and,

3. State the basis for the appeal; and,

4. State the remedial action being sought by the business or party.

B. Appeals to the Hearing Officer. If the Director upholds the Department’s decision to

deny certification to the affected business, the appealing party may appeal the

Director's decision to the Navajo Office of Hearing and Appeals for assignment to an

Administrative Hearing Officer.

1._The hearing officer shall hear the appeal within thirty (30) days of recéipt of the

notice of appeal.
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2. Upon mutual agreement with the appealing party, time extensions in increments

.of not more than fifteen (15) days may be granted.

3. Notice shall be provided to the parties at least ten (10) days in advance of

hearing date.
4. Each party at the hearing may be represented by legal counsel and shall have

the opportunity to subpoena witnesses and documents, present evidence and

examine witnesses,

5. After the hearing each party shall have ten (10) days to submit in writing

proposed findings of facts and conclusions of law. The hearing officer may

uphold or reverse the appealed decision(s) or any part thereof, but may not

grant any other relief.

6. The hearing officer shall issue written findings of facts and conclusions of law

that shall state the decision and grounds thereof.

C. Appeals to the Courts. The decision of the hearing officer may be appealed by the

party adversely affected to the Navajo Nation Supreme Court pursuant to the Navajo

Nation Rules of Civil Appellate Procedure. The court shall review the decision of the

hearing officer and the administrative record only. The decision shall not be subiject to

de novo review on appeal. The court may substitute its judgment on those questions of

law within its special competence but shall otherwise uphold the decision of the hearing

officer where reasonable.

§ 212. Other Fribal Navajo Nation entities and associated agencies

All Navajo Nation entities, Tribal departments and other agencies involved in any stage
of the-Tribal contracting, subcontracting or other procurement process shall fully comply
with the-provisiens-of this chapter Act and-provide-suppor-and-assistance-in-securing
compliance-of-others-within-their-areas-ofjurisdiction and-regulation in_accordance with

applicable law.
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§ 213. Severability
If any provision. of this chapter Act or any rule or regulation adopted hereunderto or-the

nce is held found invalid, the remainder of

this ehapter Act and of the rules and regulations adopted hereunderto orthe-application

s shall not be affected thereby.

§ 2154. Effective date
The effective date of this Navaje-Nation-Business-Preference-Law Act shall be July-30;




§ 2165. Prior inconsistent law superseded

Upon the effective date of this v Act, all prior

inconsistent enactments, laws, policies, ordinances and regulations of the Navajo

Nation are hereby superseded :
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§ 2187. Periodic review and amendments

Theis

Act may be amended from time to time

only by the Navajo Nation Council upon the recommendation _of the Economic

Development Committee.
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® [ EXHIBIT “B”
EDCJA-09-02
RESOLUTION OF THE
ECONOMIC DEVELOPMENT COMMITTEE
OF THE NAVAJO NATION COUNCIL

Recommending To the Navajo Nation Council the Amendment 0!‘ the
‘Navajo Nation Business Preference Law, 5 N.N.C..

WHEREAS:

1. Pursuant to 2 N.N.C. §721, the Navajo Nation Council established the
Economic Development Committee as a standing committee of the Navajo Nation
Council; and

2. Pursuant to 2 N.N.C. §724(F)(1), the Economic Development Committee
of the Navajo Nation Council shall recommend the adoption or amendments of such
laws relating to business and commerce within the Navajo Nation to the Navajo
Nation Council; and

3. The Navajo Nation Council by Resolution CJY-59-85 directed the
Economic Development Committee of the Navajo Nation Council and the Division
of Economic Development with the assistance of the Office of the President and the
Department of Justice and such other divisions, departments and programs of the
Nation as deemed appropriate to prepare and present proposed legislation
concerning the regulation of business activities on the Navajo Nation during or
before the 1995 Summer Session of the Navajo Nation Council and further directed
a comprehensive review every five (5) years thereafter; and

4. Since passage of Resolution CJY-59-85, a number of public hearings
were held on the issues of whether amendments should be permitted within the
Navajo Nation Code in accordance with the prevailing conditions of the private
sectors of the Navajo Nation; and

5. The Navajo Nation has an immediate need to develop additional sources
of revenue to meet budget short falls and to support the Navajo people at a time
when so-called welfare reform measures threaten the very existence of many Navajo
families and certified Navajo-owned firms; and

6. On a monthly average, at least 200 certified firms have benefited in some
manner from the provisions of the Navajo Nation Business Preference Law, 5
N.N.C. §201 et. seq., since its original adoption; and



EDCJA-09-02

NOW THEREFORE BE IT RESOLVED THAT:

1. The Economic Development Committee of the Navajo Nation Council
hereby supports the amendments to the Navajo Nation Business Preference Law, 5
N.N.C. §201 et. seq., now entitled Navajo Business Opportunity Act, attached hereto
and incorporated herein as Exhibit “A”.

2. The Economic Development Committee of the Navajo Nation Council
hereby approves and recommends to the Navajo Nation Council the amendments to
the Navajo Nation Business Opportunity Act, 5§ N.N.C. §201 et. seq., attached hereto
as Exhibit “A”.

3. The Economic Development Committee of the Navajo Nation Council
hereby declares that all references to the Navajo Business Preference Law in laws of
the Navajo Nation, including the Navajo Nation Procurement Act (12 N.N.C. §301
et. seq.) shall now mean the Navajo Business Opportunity Act.

CERTIFICATION

I hereby certify that the foregoing resolution was duly considered by the
Economic Development Committee of the Navajo Nation Council at a duly called
meeting in Window Rock, Navajo Nation (Arizona), at which a quorum was present
and that same was passed by a vote of 6 in favor, 0 opposed and 0 abstained, this

16" day of January 2002.
AL

Lawrence R. Platero, Chairperson
Economic Development Committee

Motion: Wilfred Yabeny
Second: Ralph Bennett






