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RESOLUTION OF THE
NAVAJO TRIBAL COUNCIL

ReEealing Title 15, Chalgter 7 of the Navajo
e and Enac ace Thereby,

€ Navajo Freierence mploymen C

WHEREAS:

1. The Navajo Tribal Council is the governing body of the Navajo
Nation; and

2, It is imperative that enrolled members cf the Navajo Tribe are
recognized as duly entitled individuals to preference in employment within or
near the Navajo Nation; and

3. Too many instances occur where employers, doing business
within or near the boundaries of the Navajo Nation or engaged in any contract
with the Navajo Nation, fail to provide notice or ensure job opportunities to
Navajo workers; an

4, Title 15, Chapter 7 of the Navajo Tribal Code must be revised to
meet the needs of Navajo workers seeking employment within or near the
Navajo Reservation; and

5. The Advisory Committee of the Navajo Tribal Council has
reviewed the proposed Navajo Preference in Employment Act and does
recommend to the Navajo Tribal Council by Resolution ACJY-138-85 the repeal
of Title 15, Chapter 7 of the Navajo Tribal Code and the enactment in its
place, the Navajo Preference in Employment Act, attached hereto as Exhibit
"A"; and

6. The Office of Navajo Labor Relations and the Navajo Tribal
Council's Labor and Manpower Committee has recommended new sections to Title
15, Chapter 7 of the Navajo Tribal Code to enforce Navajo preference laws in
employment; and

7. It is in the best interest of the Navajo people that the Navajo
Tribal Council adopt such an act for the benefit of all Navajo workers seeking
employment within or near the Navajo Reservation,

NOW THEREFORE BE IT RESOLVED THAT:
The Navajo Tribal Council hereby repeals in its entirety, Title 15,
Chapter T of the Navajo Tribal Code and enacts in its place, the Navajo

Preference in Employment Act, attached hereto and incorporated herein as
Exhibit "A".
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CERTIFICATION

I hereby certify that the foregoing resolution was duly considered
by the Navajo Tribal Council at a duly called meeting at Window Rock, Navsjo
Nation (Arizona), at which a quorum was present and that same was passed by
a vote of 83 in favor and 0 opposed, this&IPt day of August, 1985.

Chairman
Navajo Tribal Council
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Section 1. TITLE:

A, This act shall be cited as the Navajo Preference in Emploi-
ment Act and 1s hereby codified as Title 15 Chapter 7 of the
Navajo Tribal Code.

Section 2. PURPOSE:

A, The purposes of the Navajo Preference in Employment Act are:

1. go provide employment opportunities for the Navajo work
orce;

2. To provide training for the Navajo people;

3. To promote the economic development of the Navajo re-

servation;

k. To lessen the Navajo Nation's dependence upon off re-
servation sources of employment, income, goods and
services;

5. To foster the economic self-sufficiency of Navajo fami-
lies; and

6. To protect the health, safety, and welfare of Navajo
workers.

B. It is the intention of the Navajo Tribal Council that the
provisions of this Act be construed and applied to accom-
-plish the purposes set forth above.

Section 3. DEFINITIONS:

1. The term "Board" means the Board of Directors of the Office
of Navajo Labor Relations.

2. The term "employment" shall include, but is not limited to,
the recruitment, hiring, promotion, transfer, training,
upgrading, reduction-in-force, retention, and recall of

employees.

3. The term "employer" as used in this Chapter shall include
all persons, firms, associations, corporations, and the
Navajo Tribe and all of its agencies and instrumentalities,
who engage the services of any person for compensation,
whether as employee, agent, servant, or independent contrac-
tor.

4, The term "Navajo" means any enrolled member of the Navajo
Tribe. '
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The term "ONLR" means the Office of Navajo Labor Relations.

The term "probable cause" shall mean a reasonable ground for

belief in the existence of facts warranting the proceedings
complained of.

The term "within" the Navajo reservation refers to the areas
within the territorial Jjurisdiction of the Navajo Nation
pursuant to 7 NTC §254. The term “"near" the Navajo Nation
means such areas in which Navajo Indian preference 1is
permissable, under federal law.

SECTION 4. NAVAJO EMPLOYMENT PREFERENCE:

Al

All employers doing business within or near the boundaries

of the Navajo Nation, or engaged in any contract with the
Navajo Nation shell:

l, Give preference in employment to enrolled members of
the Navajo Tribe. Preference in employment shall in-
clude specific Navajo affirmative action plans and
timetables for all phases of employment to achieve the
tribal goal of employing Navajos in all job classifica-
tions including supervisory, and management positionms.

Specific Requirements for Navajo Preference

1. All employers shall include and specify a Navajo Indian
employment preference policy statement in all job
announcements and advertisements and employer policies
covered by this Chapter.

2. All employers shall post in a conspicuous place on its
premises for its employees and apg}icants a Navajo

preference policy notice prepared by the Office of °
Navajo Labor Relatioms.

3. Any seniority system of an employer shall be subject to
this Chapter and all other labor laws of the Navajo
Nation. Such a seniority system shall not operate to

gefeat nor prevent the application of Navajo Preference
aws .,

4, The Navajo Nation when contrrecting with the federal or
state government or one of its entities shall include
provisions for Navajo preference in all phases of

- emplg;ment as provided herein. When contracting with
an, federal agency, the term Indian preference may be
sufstituted for Navajo preference for federal purposes.

5. All employers shall utilize Tribal employment sources

ang job services for employee recruitment and refer-
rals,
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6. All employers shall advertise and announce all job va-
cancles in at least one newspaper and radio station
serving the Navajo reservation.

7. All employers shall use non-discriminatory job qualifi-
cations and selection criteria in employment.

8. All employers shall not penalize, discipline, discharge
nor take any adverse action against any Navajo employee
without just cause. A written notification to the
employee citing such cause for any of the above actions
is required in all cases

9. All employers shall maintain a safe and clean working
environment and provide employment conditions which are
free of prejudice, intimidation and harassment.

10. Training shall be an integral part of the specific af-
firmative action plans or activities for Navajo prefer-
ence in Employment.

Minimum Employment Qualifications Requirements

1. In the application of Navajo preference in Employment
made by all employers, any Navajo applicant who meets
the minimum qualifications for a job, or who can do the -
work required for & job shall be considered qualified,
regardless of the qualification of any non-Navajo
applicants.

2, For purposes of minimum job qualification determinations
made by all employers, education, training, job-related
experience, and ability to do the work required may be
considered.

SECTION 5. REPORTS:

A.

All employers doing business or engaged in any project or
enterprise within or near the Navajo Nation shall submit
employment information and reports as required to the Office
of Navajo Labor Relations. Such reports, in a form accept-
able to the Office of Navajo Labor Relations, shall include
all information necessary and appropriate to determine
compliance with the provisions of this Chapter. All reports
shall be submitted on a weekly, monthly, or quarterly basis,
as determined by the Office of Navajo Labor Relations.

SECTION 6. RIGHTS OF NAVAJO WORKERS:

A.

The basic rights of Navajo workers to organize, bargain
collectively, strike, and peaceable picket to secure their
rights under the laws of the United States and the Navajo
Nation, shall not be abridged in any way by the Navajo
Nation, its political subdivisions, any private or public
employer, or agency within ur near the Navajo Natiou. The
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right to strike and picket does not apply to employees of
the Navajo tribal government, its agencies, or enterprises.

It is declared to be the public policy cf the Navajo Tribe
of Indiens that the right of person t¢ woark on the Navajo
Reservation or any other land subject to the jurisdiction of
the Navajo Tribe, whether in private c:uloyment or for the
Navaio Tribe or any of its subdivisio:.:, enterprises, or
wholly owned corporations, as now or hereafter constituted,
shall not be denied or abridged on account of membership or
non-membership in any labor oxrganization.

SECTION 7. PREVAILING WAGE:

Al

All employers doing business within or near the boundaries
of the Navajo Reservation or engaged in any contract with
the Navajo Nation shall pay the prevailing wafe for the type
of work performed. The prevailing wage shall be determined
by the Office of Navajo Labor Relations. The Office of
Navajo Labor Relations shall make wage surveys and collect

wage data for the purpose of determining prevailing wage
rates.

SECTION 8. HEALTH AND SAFETY OF NAVAJO WORKERS:

A.

No employer located within or near the Navajo Reservation or
contracting with the Navajo Nation shall engage in work
practices which endanger the health and safety of Navago
workers. Work practices prohibited by this Section shall be
established by regulations promulgated pursuant to Section
16 of this Chapter. The Safety Department of the Navdjo
Tribe shall be responsible for compliance with all health
and safety regulationms.

SECTION 9. CONTRACT PROVISIONS REQUIRING COMPLIANCE WITH LABOR

A.

LAV

All contracts and subcontracts entered into by any employer
to be performed within or near the boundaries of the Navajo
Reservation, are subject to the provisicns set forth in this
Chapter and any regulations promulgated hereunder, and all
such contracts and subcontracts are subject to termination
at the discretion of the Advisory Committee of the Navajo
Tribal Council for noncompliance with the provisions as set
forth herein; All such contracts and subcontracts shall
contain a provision whereby the employer promises to comgly
with the provisions of this chapter and shall g;ovidg or
termination of the contract or subcontract by the Advisory
Committee of the Navajo Tribal Council in case of breach of
such promise by the employer.
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In cases of bids let and contract for construction:

1. Every notice and advertisement for bids shall contain

specific reference to the Guidelines for Navajo Man-
power Utilization Requirements;

2. Every contract for construction entered into shall con-
tain all provisions necessary to insure the contrac-
tor's compliance with the Guidelines for Navajo Man-
power Utilization Requirements.

In cases of agreements, leases, or permits, which ultimately
results in construction or employment activity teking place
within or near the Navajo Nation:

1. All leases, agreements, or permits issued by the Navajo

Tribe, including mineral leases, shall contain a provi-
sion whereby the lessee, contractor, permittee, or any
sub-leasee, sub-contractor, assignee, agent or other
related third party thereof agrees to comply with the
labor provisions contained herein. Failure to comply
with this mandate shall be grounds for breach and
forfeiture of the lease-hold interest or other interest
granted by the Navajo Nationm.

SECTION 10. ENFORCEMENT OF THE NAVAJO PREFERENCE IN EMPLOYMENT.

A.

This Chapter shall be monitored and enforced by the Office
of Navajo Labor Relations (ONLR). The ONLR shall have the
authority to (1) conduct any fact finding investigationm;
(2) to subpoena witnesses, documents, records, or any other
written material to assist in determining if the Navaio

.Preference in Employment Act has been violated; (3) to take

appropriate administrative actions or remedies.

The ONLR shall investigate all complaints based upon alleged
violations of the Navajo Preference in Employment Act as set
forth in this Chapter:

1. The complaint shall be in writing, and shall be signed
and verified by the complainant. All complaints shall
be handled confidentially. ’

2, The complaint shall contain: a) an appropriate identifi-
cation of the complainant(s) and the person(s) alleged
to have committed the wviolations; b) the date(s) on
which the violations occurred, or where such acts are
of a continuing nature. the period of time which acts
occurred; c) a clear and concise statement of the facts
constituting the alleged violation.

3. Either an individual or the Office of Navajo Labor Re-
lations on its own initilative may file a complaint to
initiate an investigation.




C. Upon a finding of probable cause that the Navajo Preference
in Employment Act has been or is being violated, the ONLR
shall (1) notify the employer of the violation (2} where
deficiencies are found to exist, take steps to secure
compliance and remedial action by informal means through
conference, conciliation, or persuasion. Before the emplo-
yer can be found in compliance, it must submit a specific
commitment in writing to correct such deficiencies. The
commitment shall include the precise action to be taken, and
dates for completion.

D. If a solution cannot be obtained through voluntary and
informal means, the ONLR shall file a formal compiaint with
the Board. The Board shall initiate a formal hearing prcceed-
ing pursuant to Section 11,

E. If the Board concludes that the Navajo Preference in Employ-
ment Act has been violated by an employer, after hearing, it
may then:

1. Issue a determination and enforcement orders to effect-
uate the purposes of the Navajo Preference in Employ-
ment Act.

2, Refer matters involving contracts, agreements,leases
and permits to the Advisory Committee of the Navajo
Tribal Council for appropriate cancellation or forfei-
ture action. '

F. Non-retaliation provision. It shall be unlawful for an
employer to discipline, discharge, threaten, or otherwise
discriminate against an employee in any manner concerning
the employee's compensation, terms, conditions, location, or
privileges of employment because such person has opposed ‘an
employment practice, or has made a charge, testified, or
assisted in any manner in any investigation, proceeding, or
hearing under this Chapter. '

SECTION 11. HEARING:

A, The Board shall conduct the hearing at a location to be

- designated by the Board. The Board shall issue a notice of

hearing. The hearing shall be held within (30) days of the
filing of the formal complaint.

1, Notice : The Board is hereby authorized to issue no-
tices of hearings. The time and place of the hearing
shall be clearly described in the notice. All notice
of alleged charges shall set forth in clea: and simple
terms the nature of the alleged violations and shall
state (1) the violations may be contested at a hearing
before the Board of the Office of Navajo Labor Rela-
tions, and (2) any party may appear by counsel and
cross examine adverse witnesses.
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2.  The Board is hereby authorized to administer oatk: and
compel attendance of any person at a hearing and to
compel production of any documents.

3. In the event a party does not make an appearance on the
day set for hearing, the Board is hereby authorized to
enter a default determination against the non appearing
party.

Burden of Proof: In any compliance review, complaint procee-
ding, investigation, or hearing, the burden of proof shall
be upon the employer to show compliance with the provisions
of this Chapter.

Hearing: The Board shall conduct the hearing in a fair and

"orderly manner and extend to all parties the right to be

heard.

1. The Board shall not be bound by any formal rules
of evidence.

2. The employer, contractor, subcontractor, or parties to
the dispute shall have the opportunity to answer and
shall have the right to legal counsel, present witnes-
ses, and cross-examine adverse witnesses.

3. The Board shall issue its decision by a majority vote
of 2 quorum present and shall be signed by the Chairman
of the Board.

4. Copies of the decision shall be sent to all parties of
record in the proceeding by certified mail, return
receipt. '

.5, Records of the proceeding shall be recorded. Any party

may request a transcript of the proceeding at their own
expense, '

€. The decision of the Beoard shall be final with a right
of apgeal only on questions of law to the Court of the
Appeals of the Navajo Nation.

Section 12. Sanction:

A.

In the event the employer is found by the Board, after
notice and hearing, that it has not complied with this
Chapter, the Board may:

1, Issue remedial orders which may include, but are not
limited to, the displacement of non-Navajo employees,
backpay, and re-instatement.

2, Notify the employer of the violation and grant a rea-
sonable amount of time to be set by the Board within
which to comply with the labor laws of the tribe.
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3. Declare an employer, contractor, subcontractor in con-
tempt of the Board if said party or witness fails to
abide by any determination or orders.

4. Assess damages and fines for non-compliance and award
payment as deemed appropriate.

5. Se~k an injunction from the Tribal Court to seal off
tke jobsite until such time as the employer, contrac-

tor, or subcontractor have complied with the orders of
the Board.

Section 13. Appeal:

A.

Any party to the complaint shall have a right to appeal in
writing to the Court of Appeals of the Navajo Nation within
(10) days after receipt of the decisionm.

SECTION 14. NON-NAVAJO SPOUSES:

A.

When a non-Navajo is legally married to a Navajo, he or she
shall be entitled to consideration for employment under the
Navajo preference policy. Proof of marriage by a wvalid
marriage certificate shall be required. 1In addition such
Non-Navajo sponse shall be required to have resided with’a
the territorial jurisdiction of the Navajo Nation for a

continous one-year geriod immediately preceding the applica-
tion for Navajo preference consideration.

Ugon meeting the above requirements, such consideration
shall be 1limited to preference in employment where the
spouse would normally be in a pool of non-Navajo workers.
In this instance, Navajo preference would place the non-
Navajo spouse in the applicant pool of Navajos for conside-

ration. However, preference prioritv shall still be given

to all Navajo applicants who meet the minimum job qualifica-
tions within that pool.

SECTION 15. LIE-DETECTOR TEST:

A.

No employer, employment agency, person, firm, or associa-
tion, shall request or require any employee or prospective
employee to submit to, or take a polygraph examination as a
condition of obtaining employment or of continuing employ-
ment with such employer or discharge or discipline in any
menner en employee for failing, refusing, or declining to
submit to or take a polygraph examination.

For purposes of this section, "polygraph' means any mechani-
cal or electrical instrument or device of any type used or
allczedly used to examine, test, or question individuals for
the purpose of determining truthfulness. This provision
shall not apply to federal or state government employees.



SECTION 16. DELEGATION OF AUTHORITY:

A. The Board of the Office of Navajo Labor Relations and the
Labor and Manpower Committee of the Navajo Tribal Council,
with the approval of the Advisory Committee of the Navajo
Tribal Council, are hereby delegated the authority to
promulgate regulations necessary for the enforcement and
implementation of the provisions of this Chapter.

SECTION 17. ALL PRIOR INCONSISTENT LAW IS REPEALED:

A. All prior Tribal laws, rules, regulations, and provisions of
the Navajo Tribal Code previously adopted which are incomn-
sistent with this Chapter are hereby repealed. :

SECTION 18. EFFECTIVE DATE AND AMENDMENT OF THE ACT:

A. The effective date of this Chapter shall be 60 days after

- the passage of the Navajo Preference in Employment Act by

the Navajo Tribal Council and shall remain in effect until
modified or repealed in accordance with Navajo Tribal law.

SECTION 19. SEVERABILITY OF THE ACT:

A, If any provision of this Chapter or the application thereof
to any person, association, entity or circumstances is held
invalid, such invalidity shall not affect the remaining
provisions or applications thereof.
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