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No BIA Action Required.
Executive Branch Action
Necessary

RESOLUTION OF THE
NAVAJO NATION COUNCIL

Amending the Navaijo Preference in Employment Act,
Title 15, Chapter 7 of the Navajo Tribal Code

WHEREAS:

1. The ©Navajo Nation Council ig the governing body of
the Navadjo Nation, 2 N.T.C., Section 102; and

2. The ability of members of the Navaio Nation to secure
and retain employment within the territorial jurisdiction
implicates the health, safety and welfare of the Nation; and

3. Pursuant to¢ an Executive Order, dated February 24,
1986, the Navajo Labor Investigative Task Force was created to
asgess and investigate labor iesues important to the Nation; and

4, By Executive Order dated November 17, 1989, the
Navajo Labor Investigative Task Force wag reconstituted and its
authority to investigative labor matters pursuant to the 1986
Executive Order was reaffirmed; and

5. During the course of its investigation, the 'Navajo
Labor Investigative Task Force received comments in various forms
concerning labor matters as well as company and union officials.
The Task Force incorporated i1te findings into a document, entitled
Report to the Navajo Nation Council Regarding the = Proposed
Amendments to the Navajo Preference in Employment Act. Based on
thege findings and the comments received from the interested
public, the Task Force proposed that the Navajo Preference in
Employment Act (15 N.T.C., Section 601, et. geg.) be amended; and

6. The Navajo Labor Investigative Task Force presented
its report, minutes of public meetings it conducted and proposed
amendments to the Navajo Preference Act to the Human Services
Committee of the Navajo Nation Council; and

7. Pursuant to its powers to recommend legislation on
labor matters (2 N.T.C., Section 604(b)(3)), the Human = Services
Committee of the Navajo Nation Council by Resolution HSC-0024-91
dated September 26, 1990, adopted the Report to the Navajo Nation
Council Regarding the Proposed Amendments to the Navajo Prefersnce
in Employment Act and recommended that the Navajo Nation Council
enact into law, the Proposed Amendments to the Navajo Preference in
Employment Act. (Resolution attached hereto asg Exhibit "aA")
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NOW THEREFORE BE IT RESOLVED THAT:

The Navajo Nation Council hereby repeals in its entirety,
Title 15, Chapter 7 of the Navajo Tribal Code and enacts in its
place, the amendments to Title 15, Chapter 7 of the Navajo  Tribal
Code, attached hereto as Exhibit "B", with the exception of Section
6 (B).

CERTIFICATION

I hereby certify that the foregoing resolution wag duly
considered by the Navajo Nation Council at a duly called meeting at
Window Rock, Navajo Nation (Arizona), at which a gquorum was present
and that same was passed by a vote of 63 in favor, 0 opposed and 9
abstained, this 25th day of October 1990.

T\jyia
Spedker

Navajo Nation cil

October 29, 1990
Date Signed

ACTION BY THE EXECUTIVE BRANCH

1. Pursuant to 2 N.T.C., Section 1005
(¢) (1), I hereby sign into law the
foregoing legislation this 5th day
of November, 199G:

Leonard Haskie, Interim President
Navajo Nation

* * * *

2. Pursuant to 2 N.T.C., Section 1005

(e)(l0}, I hereby veto the
foregoing legislation this
day of 1990 for the

reason(s) expressed in the attached
letter to the Speaker:

Leonard Haskie, Interim President
Navajo Nation
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4. .C-0024-91

RESOLUTION OF THE HUMAN SERVICES COMMITTEE
OF THE NAVAJO; NATION COUNCIL

Recommending the Enactment of +he Proposed Amendments to +the
Navajo Preference in Employvment Act; Title 15, Chapter 7 of the
Navajo Tribal Code

WHEREAS :

1. The Human Services Committee of the Navajo Nation
Council 1is empowered to recommend legislation regarding
employment matters pursuant to 2 N.T.C. §604(b}{3); and

2. By Executive Order, dated September 30, 1983, the
Navajo Labor Investigative Task Force ("Task Force") was directed
to investigate a broad spectrum of labor concerns affecting
Navajo employment; and

3. By Executive Order, dated February 24, 1986, the
Task Force was reauthorized +to assess and investigate labor
issues of concern to the Nation and to submit its findings in a
final report with recommendations as to how the labor issues and
concerns should be addressed thereupon for appropriate and
adequate rectification; and

4, By Executive Order, dated November 17, 1989, the
Task Force membership was reconstituted and its authority to
investigate labor matters pursuant to the 1986 Executive Order
was reaffirmed; and

5. During the course of its investigation the Task
Force received comments in various forms concerning labor matters
from Navajo workers and members of the Navajo public, as well as
company and union officials. The Task Force incorporated its
findings into a document entitled Report to the Navajo Nation
Council Regarding = the Proposed Amendments to the Navaijo
Preference in Employment Act. These findings and the comments
received from the interested public are the basis for the Task
Force's proposed amendments to the NPEA incorporated into a
document entitled Proposed Amendments to the Navajo Preference in
Employment Act. These two documents along with the minutes of
Task Force public meetings have been submitted to the Human
Services Committee; and

6. The Human Services Committee reviewed the
documents submitted by the Task Force and the Committee 1is
satisfied that the proposed amendments are based on Navajo law,
institutions and cultural traditions that define and govern the
employment rights and remedies guaranteed Navajo job applicants
and workers.
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NOW THEREFORE BE IT RESOLVED THAT:

1. The Human Services Committee hereby approves and
adopts the Proposed Amendments to the Navajo Preference in
Employment Act, with the above referenced changegs and additions,
marked as' Exhibit "A" and Report to the Navajo Nation. Council
Regarding the Proposed Amendments toc the Navajo Preference in
Employment Act of 1985, marked as Exhibit "B." '

2. Wherefore, the ‘Human Services Committee of the
Navajo Nation Council hereby recommends +that Navajo Nation
Council = repeal in its entirety the Navajo Preference in

Employment Act of 1985 and in its place enact the Proposed
Amendments to the Navajo Preference in Employment Act attached
hereto as Exhibit "A" and to be cited at Title 15, Chapter 7 of
the Navajo Tribal Ceode.

"CERTIFICATION

I hereby certify that the foregoing resolution was duly
considered by the Human Services Committee of the Navajo Nation
Council at a duly called meeting at Window Rock, Arizona with a

quorum present the same was passed by a vote of 3 in favor
and 2 cpposed, this 3zg day of _october » 1990.
1 abstention
W0 Sl
Pres{djing Chaigmah

Human Fervices Committee
of t Navajo Nation Councfil

LO00S7WY
10/03/90
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Section 1.

Exhibit B

LABOR INVESTIGATIVE TASK FORCE
Proposed Amendments to the
Navajo Preference in Employment Act
SEPTEMBER 1990

Deletions are overstriken.
Additions are underlined.

TITLE

A This Act shall be cited as the Navajo Preference in Employment Act and is hereby
codified as Title 15 Chapter 7 of the Navajo Tribal Code.

Section 2.

PURPOSE

A The purposes of the Navajo Preference in Employment Act are:

1.

i

L

To provide employment opportunities for the Navajo work force;
To provide training for the Navajo people;
To promote the economic development of the Navajo Nation reservation;

To lessen the Navajo Nation’s dependence upon off reservation sources of
employment, income, goods and services;

To foster the economic self-sufficiency of Navajo families; and

To protect the health, safety, and welfare of Navajo workers; -

B. It is the intention of the Navajo Nation Fribat Council that the provisions of this Act
be construed and applied to accomplish the purposes set forth above.

Section 3.

1.

DEFINITIONS

The term "employment” shall include, but is not limited to, the recruitment,
hiring, promotion, transfer, training, upgrading, reduction-in-force, retention,
and recall of employees.
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The term "employer" as—used-imthis-Chapter shall include all persons, firms,
associations, corporations, and the Navajo Nation Fribe and all of its agencies
and instrumentalities, who engage the services of any person for

compensation, whether as employee, agent, or servant;—or—independent
contractor.

The term "Navajo” means any enrolled member of the Navajo Nation Fribe.
The term "ONLR" means the Office of Navajo Labor Relations.

The term "probable cause" shall mean a reasonable ground for belief in the
existence of facts warranting the proceedings complained of.

The term
"territorial jurisdiction”" means the territorial jurisdiction of the Navajo Nation

as_d_eﬁng_d_m [pursuant to] 7 NTC §254 ’i'-'hc-term-“ncar“-tl'rc-N-ava]trNanon
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17, rm "Act” Navajo Pr in Empl
Section 4 NAVAJO EMPLOYMENT PREFERENCE
A.  All employers doing business within the territorial jurisdiction [or near the

boundaries] of the Navajo Nation, or engaged in any contract with the Navajo Nation
shall:

1. Give preference in employment to Navajos enrotfed-members-of-the-Navajo
Tribe. Preference in employment shall include specific Navajo affirmative
action plans and timetables for all phases of employment to achieve the tribal
goal of employing Navajos in all job classifications including supervisory; and
management positions.
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B. Specific Requirements for Navajo Preference

1. All employers shall include and specify a Navajo Imdiam employment
preference policy statement in all job announcements and advertisements and

employer policies covered by this Act Chapter.

2. All employers shall post in a conspicuous place on its premises for its
employees and applicants a Navajo preference policy notice prepared by

3. Any seniority system of an employer shall be subject to this Act €hapter and

all other labor laws of the Navajo Nation. Such a seniority system shall not

operate to defeat nor prevent the application of the Act NavajoPreference
- o} WEVE 13 1 ERIS ACT SOd

4. The Navajo Nation when contracting with the federal or state government or
one of its entities shall include provisions for Navajo preference in all phases
of employment as provided herein. When contracting with any federal agency,
the term Indian preference may be substituted for Navajo preference for

federal purposes:;
CO (1 d i)
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All employers shall utilize Navajo Nation Fribat employment sources and job
servi for employee recruitment and referrals; provided, however, that
: : ha he foreg igations in the event a Navajo i

MDNOVELDS (0 110 ~ POLNY QO114

All employers shall use non-discriminatory job qualifications and selection
criteria in employment.

All employers shall not penalize, discipline, discharge nor take any adverse
action against any Navajo employee without just cause. A written notification
to the employee citing such cause for any of the above actions is required in

all cases.

All employers shall maintain a safe and clean working environment and
provide employment conditions which are free of prejudice, intimidation and
harassment.

Training shall be an integral part of the specific affirmative action plans or
activities for Navajo preference in employment.
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SECTION 5. REPORTS

A

All employers domg business or engaged in any project or enterprise within ornear

the Navajo Nation or pursuant to a contract with the
Nation shaii submit empioyment information and reports as required to ONLR the

Officcof NavajoEaborRetations. Such reports, in a form acceptable to ONLR tire

Office—of Navajo—I-abor Relations, shall include all information necessary and
appropriate to determine comphance w1t.h the prov1s10ns of thls AQ]; Ghaptcr All

reports shall be
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SECTION 6. UNION AND EMPLOYMENT AGENCY ACTIVITIES/RIGHTS OF
NAVAJO WORKERS

nghts of Nava]o workers to orga.mze bargam collectlvely, stnke, and peaceable
picket to secure their Jegal rights under-thetaws of the-Hnited-Statesand-the Navajo
N-atmu, shall not be abndged in any way by any person the—N'avaJo-N-atmn,—rts

Nava]o-Natmn The nght to stnke and plcket does not apply to employecs of the
Navajo Nation tribal-government, its agencies, or enterprises.

BEEGR et O —anCGCr+4
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SECTION 9. CONTRACT PROVISIONS REQUIRING COMPLIANCE WiTHEABOR

14
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1. Notice: The Commission Board shall issue a notice of hearing. The time and
place of the hearing shall be clearly described in the notice. The notice Alt

shall also set forth in clear and simple terms the nature of the

alleged violations and shall state (1) the violations may be contested at a

28

BEST AVAILABLE copy



hearing before the Commission [Board of the Office of Navajo Labor
Relations], and (2) any party may appear by counsel and cross examine
adverse witnesses.

3.2

Commission Board is hereby authorized to administer oaths and compel
attendance of any person at a hearing and to compel production of any
documents.

43 In the event a party does not make an appearance on the day set for hearmg

fnuhc_mnmm_of_hganngs. the Qommxss_o_n Board is hereby authonzed to
enter a default determination against the non-appearing and/or noncomplying
party.

Burden of Proof: In any compliance review, complaint proceeding, investigation, or
hearing, the burden of proof shall be upon the respondent employer to show
compliance with the provisions of this Act €hrapterby clear and convincing evidence.

Hearing: The Commission Board shall conduct the hearing in a fair and orderly
manner and extend to all parties the right to be heard.

1. The Commission Board shall not be bound by any formal rules of evidence.

2. The respondent cmpioycrcontractm—subconﬂ'acwror-pm‘ucrto-ﬂ:c-dmputc
shall have the opportunity to answer the complaint and J;hg_p_a.mgm shall have
the right to legal counsel, present witnesses, and cross-examine adverse

witnesses.

3. The Commission Board shall issue its decision by a majority vote of a quorum
present and shall be signed by the Chairman of the Commission Board.

4. Copies of the decision shall be sent to all parties of record in the proceeding
by certified mail, return receipt.

5. Records of the proceeding shall be recorded. Any party may request a
transcript of the proceeding at their own expense.

29
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6. The decision of the Commission Board shall be final with a right of appeal
only on questions of law to the Navajo Nation Supreme Court Court-of-the
Appeals-of the Navajo Nation.

Section 12. REMEDIES AND SANCTIONS

A.
3 Refer matters involving respondent empioyer contracts, agreements, leases and
permits to the Adnsory—ecnmttec—of—mc-fhvajcr—?nbai—eomu} Hay_aag_
Nation Attorney General for appropriate canceltationmorforfeiture action.
B.
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Section 14. NON-NAVAJO SPOUSES

A When a non-Navajo is legally married to a Navajo, he or she shall be entitled to
consideration for preference in employment under the Act
Proof of marriage by a valid marriage certificate shall be required. In addition such
non-Navajo spouse shall be required to have resided within the territorial jurisdiction
of the Navajo Nation for a continuous one-year period immediately preceding the
application for Navajo preference consideration.

B. Upon meeting the above requirements, such consideration shall be limited to
preference in employment where the spouse would normally be in a pool of non-
Navajo workers. In this instance, Navajo preference would place the non-Navajo
spouse in the applicant pool of Navajos for consideration. However, preference
priority shall still be given to all Navajo applicants who meet the nrininrunr pecessary
job qualifications within that pool.

33
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Section 15. LIE-DETECTOR TEST

A.

No person, cmpioyer-employmcnragenq-pcrson:ﬁlm-orassmtmn; shall request

or require any employee or prospective employee to submit to, or take a polygraph
examination as a condition of obtaining employment or of continuing employment
witirsuchremptloyer or discharge or discipline in any manner an employee for failing,
refusing, or declining to submit to or take a polygraph examination.

For purposes of this section, "polygraph" means any mechanical or electrical
instrument or device of any type used or allegedly used to examine, test, or question
individuals for the purpose of determining truthfulness. This provision shall not
apply to federal or state government employees.

Human Services Committee of the Navajo

eommittec-uf-ﬂ:c-N-avajo-’frrbai-eomcﬂ-
Nation Council js [are] hereby delegated the authority to promulgate rules and
regulations necessary for the enforcement and implementation of the provisions of

thls Ac& [Chapter] meszﬂwmm

Section 17. ALL PRIOR INCONSISTENT LAW IS REPEALED

Ac Al prior Tribal laws, rules, regulations, and provisions of the Navajo Tribal Code

previously adopted which are inconsistent with this Act €hapter are hereby repealed.

Section 18. EFFECTIVE DATE AND AMENDMENT OF THE ACT CHAPTER

A

The effective date of this Act Chapter shall be 60 days after the passage of the
Act by the Navajo Nation Fribat Council and

Navayo-?rcfmncc-m-Empluymcnt
shall remain in effect until amended modified or repealed by the Navajo Nation
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Section 19. SEVERABILITY OF THE ACT CHAPTER

Ar  If any provision of this Act Chapter or the application thereof to any person,
association, entity or circumstances is held invalid, such invalidity shall not affect the
remaining provisions or applications thereof.
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